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' PETITION FOR REHEARING OR IN THE 
ALTERNATIVE FOR REHEARING EN BANC 


Comes now Air Transport Associates, Inc., petitioner in the above- 


entitled case, and respectfully petitions for a rehearing or in the alternative for 


a rehearing en banc. 


As grounds for its petition petitioner states as follows: 


By prehearing order petitioner Air Transport Associates, Inc, and the 
petitioners in cases No, 15015, 15026, 15041 and 15042 were instructed and re- 
quired to participate in the preparation of a joint brief and to file that brief on 
or before June 13, 1960. By order of this Court dated June 8, 1960, petitioners’ 


time to file their joint brief was extended to June 27, 1960. 


Thereafter, and on June 14, 1960, petitioners in cases No. 15,015 and 
15, 026 moved to amend the prehearing order to permit them to file a brief solely 
on their own behalf because petitioner Air Transport Associates, Inc. and peti- 
tioners in cases No. 15,041 and 15,042 were unable to contribute their pro rata 
costs for printing of the brief and joint appendix, At the time request was made 


of petitioner Air Transport Associates, Inc, to contribute its pro rata share of 


the cost of printing the brief and joint appendix both petitioner and its principal 
1 


were without funds, 


On June 29, 1960, Chief Judge Prettyman granted the motion to amend 


the prehearing conference order and 


"ORDERED that consolidation of the above-entitled cases 

for the purposes of filing petitioners‘ briefs is dissolved, 

and that petitioners Air Transport Associates, Inc., Con- 

tinental Charters, Inc., and Air Cargo Express, Inc., are 
permitted to file briefs in their own behalf, The briefs of 

all parties shall be filed in accordance with the time schedule 

set forth in the order of this court entered herein on June 8, 1960.” 


1_/ Counsel for petitioner has served and continues to serve without compensation. 
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But at the time Chief Judge Prettyman ordered Air Transport Associates, Inc. to 
file a brief in its own behalf in accordance with the time schedule set forth in the 


June 8, 1960 order of the Court, the time to file such a brief had already expired. 


Petitioner, therefore, had no recourse other than to rely on the argu- 

ments presented in the brief previously filed by petitioners in cases No. 15,015 
and 15,026. On July 1, 1960, the day after petitioner's counsel received a copy of 
Judge Prettyman's order of June 29, 1960, a motion was filed for leave to submit 
without separate brief. The Court did not decide petitioner's motion prior to 
argument, At the argument it was announced that the still pending motion would 
not be decided until determination of the entire case. On February 24, 1961, the 
Court decided all of the pending cases and stated: 

"Air Transport Associates, Inc., petitioner in No.| 15039, 

failed and refused to file a brief or to participate in the pre- 

paration and filing of briefs on behalf of the other petitioners, 


as directed by the prehearing order entered by the court in 
this matter, and its petition will therefore be dismissed.” 


Petitioner respectfully suggests that an order requiring! a party to sub- 


mit a brief two days prior to the making of that order, accompanied by a subsequent 
order dismissing a petition because the first order has not been complied with is a 


denial of due process of law. 


Petitioner, of course, believes that the majority opinion was in error as 
a matter of law. But the real vice of the particular form employed in disposing of 


Air Transport Associates, Inc.'s petition was that the grounds for disposition might 
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very well preclude petitioner from seeking review by the Supreme Court of the United 


States. 


Petitioner observes that the dissenting comments of Judge Fahy are particu- 
larly applicable to petitioner‘s case. The Board denied petitioner a license because 
of “past violations of the Act which had not been specified in any notice given to 
petitioners prior to Board action based on the violations found.” “[N]o notice was 


given of specific violations alleged or to be relied upon.” (Slip op., p. 19.) 


Judge Fahy believes that "the hearing should in any event have been 
reopened when requested after the specific violations set forth as a possible basis 
for revocation were first made known by the examiners' decision” (slip op., p. 
21). Petitioner had filed an extensive petition for reconsideration alleging facts 
which were not before the Board at the time it denied petitioner’s application 
firDocket No. 5132 et al. These facts would tend to establish that the decision 
in the TBSE revocation proceeding, uponwhich the Board subsequently based its 


determination in this case that petitioner was a “flagrant and wilful” violator of the 


Act, was made not upon the record established in the revocation proceeding, but 


rather upon ex parte representations made to the Board which initially revoked 
petitioner's operating authority. Yet petitioner was never able to present these 
facts to the Board in the case now under review because it did not know that these 
prior findings of violation would be the basis for the denial of petitioner's appli- 


cation in this case, 


The Board's denial of petitioner's petition for reconsideration prevented 
petitioner from making a record on facts which are obviously material. This Court's 


dismissal of the petition may well prevent petitioner from seeking to obtain relief 


from the Board's action from the Supreme Court of the United States. 


Conclusion 


For the above reasons, petitioner respectfully requests the Court to 


grant this petition for rehearing or in the alternative for rehearing en banc and 
that upon rehearing the Board's order be either set aside or affirmed on the merits, 


Respectfully submitted, 


David I. Shapiro 
1411 K Street, N. W. 
Washington 5, D. C. 


Attorney for Petitioner 


Dated: March 11, 1961 


| 
This to certify that this petition for rehearing ig being filed in 
good faith and not for the purpose of delay. 


David L Shapiro 
Attorney for Petitioner 
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